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STATEMENT OF FACTS

Sweet stands by his statement of facts on appeal, except that undersigned counsel agrees
that the District Court's Opinion was entered May 6, 2014, and not May 6, 2013.
Foreman is not correct that no child support was ordered in August of 2006. Default
judgment was entered by the court on August 9, 2006, ordering Sweet to pay child support in the
amount of $454.00 per month beginning March 1, 2006, birth costs in the amount of $767.00,
and attorney fees in the amount of $330.00. Paternity and Child Support Judgment and Order
08/08/2006 Case No. CV-2006-118.
While it is true that in 2010 the parties stipulated to a split week schedule, this was after
an emergency custody order was entered granting primary physical custody to Sweet as a result
of Foreman's neglect of SS. The 2010 custody order only allowed Foreman to have custody
when she would not be working, and would personally supervise SS. Order Modifying Custod)
10/01/2010.
In her brief on her appeal of the custody issue, Foreman again argues that Sweet did not
timely cross-appeal, apparently under the impression that he was also precluded from arguing
against her present cross-appeal. The order denying Sweef s motion to reconsider was entered
March 28, 2013. R. Vol. I, p. 192. Sweet's cross-appeal was filed April 8, 2013. R. Vol. I p.
192. Sweet submits that his cross-appeal was timely.
Foreman has filed a new petition to modify the magistrate's child custody order subject
of her cross-appeal. Trial is scheduled to be heard May 21, 2015. Therefore, Foreman's crossappeal on the issue of child custody has become moot.

PAGE l

ARGUMENT AND AUTHORITY
REPLY ON APPEAL
1.

Did the court err in setting Sweet's income at $30,000.00 when be stipulated to the

amount of $25,000.00 as his annual income?
Foreman claims that there was substantial evidence supporting the magistrate's
determination of potential income. As stated in Sweet's brief on appeal, the magistrate may not
attribute an imputed income unless the obligated parent is voluntarily unemployed or
underemployed. Unlike Foreman, who quit her job with the National Guard, and admitted that
she only worked part-time, Sweet works full-time at his traditional occupation of farmer.
Sweet testified that he could make $25,000.00 a year if he were not working at his
traditional occupation. 6/7/12 T. Tr. p.75, LL 7-14. Sweet agreed to allow Foreman to use that
figure for the purpose of calculating child support. Such a stipulation may be entered into simply
to avoid spending thousands of dollars in expert testimony regarding the financial resources of a
party. The Idaho Child Support Guidelines permit the court to consider the resources of the
parties in its determination of child support, even when, as in this case, the obligor works
fulltime at his traditional occupation. I.R.C.P. 6(c)6(3)(c)(l ).
In pre-trial and post-trial memorandums, the attorneys for both parties used Sweet's
figure of $25,000.00. This was convenient for Foreman because she did not have to provide any
testimony to that effect. The court, sua sponte, came up with its own figure of $30,000, based
upon its alleged personal knowledge of Sweet's skills and abilities and what the court believed
Sweet's employment opportunities were in the area. The magistrate did not state exactly what it
believed Sweet's skills and abilities were, nor did it delineate what opportunities it believed were
available to Mr. Sweet. There is no evidence that Sweet graduated from high school, or that he

PAGE2

has any specialized educational advantages or training. The evidence showed that Sweet lost his
commercial driver's license from 2008 until 2010, due to Foreman's wrongful attempt to collect
monies that he did not owe. 6/7/12 T. Tr. p.109, LI. 9-22. Sweet testified that his former driving
job was no longer available to him after 2010. 6/7/12 T. Tr. p.110, LL 16-18. There is no
evidence regarding the expense or requirements involved in order to reinstate a commercial
driver's license after two years' license suspension. Even if Sweet could be required to leave the
family farm and to leave his aged parents to manage it by themselves, neither Foreman nor the
magistrate named a single employment opportunity available to Sweet at any time during the
years at issue, that would pay $30,000.00 a year.
As to Sweet's "numerous other sources of income", Foreman goes on to attribute to
Sweet sole ownership of his parent's farm, however both his parents am still alive and testified at
trial. Sweet actually testified that he owned "some property on the farm". 6/7/12 T. Tr. p.75, LL
16-1 7. Foreman appears to list each item of farm income, such as sales of hay and cattle, as a
separate enterprise. Foreman ignores Sweet's testimony that he did not actually own the rentals
in Moyie Springs and Twin Rivers Resort; they were in his and his mother's name as a will
substitute, and he derived no income from them. 6/7/12 T. Tr. p.79, LL 1-21. He testified that
the fom:plex in Spokane only produced enough income to cover the $1,200 mortgage and $300-

$500 rental utility expense. 6/7/12 T. Tr. p.77, LL 6-10. When the mortgage is paid, the units
might then be considered income-producing properties.

There was no evidence that 100%

occupancy was possible. Sweet testified that he allowed Foreman to reside in one of the units,
rent-free, which would have included utilities at his expense. 6/7/12 T. Tr. p.77, LL 2-4. If
anything, the value of the apartment used by Foreman should have been deducted from Sweet's
child support obligation, instead of accruing against him.
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Foreman's brief misrepresents Sweet's testimony, regarding his income from selling hay
and cattle, "some of which he does not report as income on his taxes." Re p ndent/ CrossApp llant's Brief, p. 4 LL 23-25. Sweet actually testified that his farm income was all on his
taxes. 6/7/12 Tr. T. p. 78, LL 3-10. In response to whether every dollar paid to him went on his
taxes, Sweet stated that, ''probably not every single dollar, no, but a lot of it doesn't come to me,
it goes to my parents." Id. He testified that he didn't sell hay, his father did. Id. He testified
that he used the unsold hay to feed his own cattle, and that his income derived from selling his
cattle. Id. His only other business, located on the farm, consists of making and selling salad
dressing; that business produced little income, all of which was claimed in Sweet's taxes. 6/7/12
Tr. T. LL 1-4.
The magistrate erred when the court determined that Sweet was voluntarily
underemployed, and imputed an income to Sweet, with little or no factual basis.

2.

Did the court err in not finding Foreman voluntarily unemployed?
The court did not hold both parties to the same standard. When addressing the matter of

Foreman's income, after it was disclosed that she was only working twenty hours a week, the
magistrate stated that Sweet should have introduced vocational testimony that Foreman could
obtain forty hours a week employment. Tr 3/25/2013 p. 18, LI. 5 and 6. The magistrate stated:
"You're assuming there's employment out there in her specialized field, where she can work five
days a week. I don't know that. In a lot of professions that's what you get, is about a three day a
week shift." Tr 3/25/2013, pJ 7, LL 12-15.

The court, having taken judicial notice of Sweet's

unnamed abilities and opportunities, could have taken judicial notice of the high demand for
qualified nurses even during the worst of the recession. It was a matter of record that Foreman
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worked as a nurse full-time before she signed up for the National Guard.
The district court should have found clear error, where it is obvious that Foreman
de]iberately and voluntarily reduced her income.

3.

Did the magistrate err when it decided the change would result in increased driving

distance and unfairness to Ms. Foreman, and ordered Sweet to pay half her mileage?
Foreman argues that the magistrate has authority to allocate expenses between the parties.
Sweet does not dispute the authority of the magistrate.

However, that discretion must be

exercised equitably. In this case, the magistrate ordered the lower-income parent who remained
in the district to pay the travel expense of the higher-income parent who moved away. This is an
inequitable abuse of the discretion of the co mt

4.

Was Sweet's appeal timely when it was filed within 42 days of entry of judgment?
Although this issue is not listed in her issues on appeal, Foreman argues that Sweet's

appeal on this issue is untimely. She cites Miller v. Board of Trustees, 970 P.2d 512, 132 Idaho
244 (Idaho 1998): in the citation provided by Foreman, it is obvious that the issue in that case
involves the failure to file a cross-appeal. Sweet did not fail to file a cross-appeal. Foreman
alleges that the time to file had run, which is a different issue. Sweet applied for review of the
Honorable Judge Buchanan's district court's order partially striking his appeal, in order to
preserve that issue for appeal, however the matter was not heard by the Supreme Court because
the district court's order partially striking appeal was not a final, appealable, order.
The Honorable Judge Brudie addressed every issue presented to the district court on
appeal, including the issue of mileage and attorney fees, and therefore Sweet believes the issue
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of timeliness is moot. Foreman seems to argue that the time for Sweet to file his appeal began to
run from the day that she filed her appeal, rather than from the date of entry of the final
judgment. Cross-

llant's Brief . 9 LL 5-10. Sweet submits that Foreman filed her appeal

before a final judgment had been entered on reconsideration, and that the time to appeal had not
yet begin to run. Foreman seems to believe that the order regarding custody and mileage entered
October 4, 2012, was a final, appealable, order. Id. Foreman ignores the fact that the two cases
were consolidated into one case, and that a final, appealable order was not entered until all the
claims of the parties were resolved, namely, the remaining "child support and financial issues".
Sweet had the right and the responsibility to attempt to correct the court's error via a motion to
reconsider, even if the trial court did not want to hear it; the time to appeal did not begin to run
until the court entered its order denying reconsideration.

5. Was it an abuse of discretion not to award attorney fees pursuant to I.C. §12-121, where

Foreman's denial of her waiver of child support was not based in fact or in law, and where
Sweet spent thousands trying to prove he did not owe the arrears?

a) Foreman acted maliciously and intentionally to harass Sweet.

Foreman argues that the magistrate did not find that Foreman acted maliciously or
attempted to harass Sweet. She argues that attorney fees may not be awarded if there is a
legitimate, triable issue of fact. However, in this case, the issue of the waiver of child support
was not a iegitimate, triable, issue. This was demonstrated on the day of trial, hours before the
Department of Health and Welfare was scheduled to testify to the waiver; Foreman's attorney
stipulated to the fact that the child support had been waived, precisely as alleged for five years by
Sweet. It was malicious and intentional harassment for Foreman to deny that fact when she
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knew that Sweet was subjected to collections and to the loss of his commercial driver's license.
For all the reasons stated in Sweet's appeal, it was an abuse of discretion for the magistrate to
deny attorney fees.

b) Sweet's appeal of the denial of attorney fees was timely.
Foreman again raises the issue of timeliness of Sweet's appeal. The magistrate treated
Sweet's motion for attorney fees as a motion to reconsider, and Sweet timely appealed that
decision. For the reasons stated above, Sweet's appeal was timely, and the issue was properly
heard by the district court.

REPLY ON CROSS-APPEAL

6.

Is the cross-appeal on the issue of the magistrate's custody determination moot

where cross-appellant has petitioned the magistrate for a modification of child custody and
the matter is scheduled for trial on May 21st, 2015?

An issue on appeal becomes moot when the Court's decision, even if it grants the relief
sought, will not alter the position of the parties or provide the remedy sought by the appellant:
If the parties lack a legally cognizable interest in the outcome or when the issues
presented are no longer live, the issues are moot and preclude review. Id. at 281,
912 P.2d at 649. The issue is also moot if a favorable judicial decision would not
result in any relief or the party lacks a legally cognizable interest in the outcome.
See Murphy v. Hunt, 455 U.S. 478, 481-82, 102 S.Ct. 118L 1183-84, 71 L.Ed.2d
353, 356-57 (1982).

State v. Rogers, 91 P.3d 1127, 140 Idaho 223 (Idaho 2004).

In this case, Foreman has filed a

petition to modify the custody order from \\ilich Foreman is cross-appealing. As a matter of
record in this case, trial on the issue of custody of SS has been scheduled for May of this year.
Any new custody order resulting from the new trial will supersede the one presently being
appealed by Foreman, and therefore the decision of the Supreme Court will not change the
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position of the parties, alter the magistrate's custody determination, or settle any matter, and will
result in a waste of the Court's valuable time. The issues on Foreman's cross-appeal will no
longer be live, and Foreman should move the Court to dismiss her appeal.

7.

Did the court err in applying and/or considering relocation as a factor in

determining custody?

Foreman argues that this is not a "move away" case. T. Tr. 8/8/2012, p. 199, LL 14-19.
At the time of Foreman's modification petition, June 22, 2011, SS was five months shy of his
sixth birthday, and had resided in Bonner's Ferry, Idaho, for all but eighteen months of his life,
mostly in his father's home, and next door to his grandparents. Foreman's petition to modify the
custody determination, filed less than a year later, sought to move SS out of the State of Idaho,
and away from the jurisdiction of the Boundary County Court.
Foreman argues that it is not a move away case, because she had already moved to
Spokane when the order was entered granting primary physical custody to Sweet. R. Vol. II, p.
210, LL 17-22.

Foreman argues that she would remain in the same residence if the court

awarded primary custody of SS to Foreman. Id. In fact, in her appeal to the district court,
Foreman insists that " ... the same jurisdictions they remained." (Emphasis added). Foreman
continues to ignore the Idaho court's sole jurisdiction, and the effect that a change of custody
would have on SS.
This case is remarkably similar in circumstance to ~ , 144 Idaho 624,
167 P.3d 761 (2007). In that case, the wife absconded with the child to Montana, where she
obtained an unfounded domestic violence order, restricting the husband's ability to maintain a
relationship with the child. Id, at Idaho 627. The Court ruled that the magistrate should have
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ordered the child remain in Idaho where the husband might exercise his rights as an equal parent.
Id, at 628. In this case, Foreman removed SS from the State of Idaho, and refused to let Sweet
know where he was. R. Vol. I. p. 40 L. 25-p.41 LL 1-7. The court followed Hopper when it
provided ample opportunity for SS to have parental contacts with Sweet pending a final order in
2008, ·' .. .in order to prevent irreparable harm or injury to the minor child." R. Vol. I, p. 95 LI.
21-22.

The court followed Hopper again during the pendency of the 2010 custody

determination, only by this time Foreman no longer had primary physical custody due to her
refusal to notify Sweet that she was working out of town, and her subsequent neglect of SS,
whom she left behind in Spokane.
Pursuant to Rule 8 of the Local Rules of the First Judicial District, custody orders must
attach and incorporate Appendix A, which provides that the custody order must be modified if
the parties choose to live more than two hours apart. Foreman chose to reside in Spokane. which
was the outer limit permitted by the Rule. T. Tr. 8/8/12 p. 189, LL 8-1 L However, neither party
has extended family in Spokane. T. Tr. 8/8/12 p. 201, LI 1-11. Because Foreman worked out of
town while residing in Spokane, Washington, the custody order provided, "If either party needs
to leave tow11 for any reason during their on-duty time with the minor child, the other parent
must be offered first chance to have the minor child during such time." R. VoL I, p. 64, LL 10-

12. The incident in Spokane, Washington, involving SS and the police, while Foreman was out
of town, proved that Foreman violated the provisions of the order. The resulting Emergency
Temporary Custody Order awarded primary custody to Sweet, ",,. in order to prevent irreparable
hann or injury to the minor child." R. Vol. I, p. 95, LL 21-22. The Temporary Custody Order
required Foreman to state what three days of the week she would not be working in order for her
to exercise her custodial parenting time. R. Vol. I. p. 101, LL 1-3.
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As stated by Foreman in her brief, a relocation case involves a party attempting to move
from the jurisdiction of the Idaho court with a child. A

llants Brief 4 19/13 . 8 LL 15-16.

The criteria that the court considers in a relocation case actually centers around the child's life
and circumstances, and whether these would be significantly altered or impaired by the move:
"The 'relocation' issue in Roberts was not the relocation of the parent. It was the relocation of
the children." Allbright v. Allbright, 147 Idaho 752. 755. 215 P.3d 572 (Idaho 2009). A
"relocating parent" would be a parent who is causing the relocation of the child:

11

A relocating

parent has the burden of proving that it would be in the child's best interests to allow relocation
of the child rather than to award primary physical custody to the other parent." Id, at 755. The
court may not dictate where a parent will live, but it "... may issue orders for the custody and care
of the children in view of the location or relocation of the parents ... " Markwood v. Markwood,
152 Idaho 756, 274 P.3d 1271, 1275 (Idaho App. 2012). Foreman's plan would result in SS'
relocation, and the court was correct in treating the issue as a move-away matter.
Foreman argues that under her proposed parenting plan the custody order would not need
to be significantly altered. App llant's Brief 4/19/13, p.8, LL 18-19. However, such a reversal
would constitute a very significant alteration for SS. He would no longer see his father, cousins,
aunts, uncles, grandparents, friends, and community on a daily basis. T. Tr. 8/8/12 p. 201, LL 36. He would no longer participate in farming and ranching activities on a daily basis. Instead, he
would live in a big city, see only his mother every day (if she is in town), and attend a new
schooL where nobody knows him, or his family.
The district court did not err, therefore, when it determined that the magistrate correctly
found that this was a move away case, and that an enhanced burden of proof was required to
demonstrate that it is in the interests of the child to take him away from the stable home and
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community where he has the benefit of such strong generational ties.

8.

Did the evidence support a reduction in Foreman's custodial time with SS?
The evidence at trial supported the trial court's decision. Although this resulted in a

slight reduction of Foreman's custodial time, it also provided SS with the greatest stability and
continuity. T. Tr. 8/8/12, LI. 3-4. Foreman argues that the court ignored the relevant evidence.
For example, Foreman tried to manufacture an incident involving SS at a small-town Montana
rodeo in which Sweet was a rodeo judge.

After dark, while SS was asleep in Sweet's vehicle,

Foreman called SS' cell-phone and woke him up. After Foreman found out SS was sleeping in
Sweet's truck, she contacted 911 and involved the police. T. Tr. 8/8/12, p. 83, LL 1-7. Foreman
later alleged abuse and neglect against Sweet.

The magistrate forestalled Sweet's rebuttal,

because the court found that children often sleep in their parents' vehicle at rodeos, that the
allegations of abuse were unfounded, and that Foreman's telephone call waking SS at that late
hour was probably most upsetting to SS. The magistrate also found that Foreman's arguments
regarding Sweet's meal schedules and medical care were unpersuasive or irrelevant.

T. Tr.

8/8/12 p. 83, LL 7-8, p. 84 2-15.
The court heard evidence from SS's teacher, his pastor, his grandparents, and other family
members, who testified that they knew SS, and his family, and that it was a small town, where
everyone has at least a nodding acquaintance of each other. Foreman did not bring any witnesses
with her. The trial court certainly considered every argument Foreman presented, including the
testimony of both parties concerning the difficulties with visitation transfers. The court blamed
both parties for their difficulties, although it did find that Sweet was primarily responsible. T.
Tr. 8/8/12, p. 202, LI. 6-9. The court determined that the stipulated agreement, with its flexible
arrangements and provisions surrounding Foreman's unpredictable work schedule, was difficult
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to understand or to enforce, and that this was a chief cause of the disagreements. T. Tr. 8/8il2,
p. 200 LL 9-14.

It would have been clearly erroneous for the district court to reverse the

magistrate's modification of the custody order. Reducing the number of transfers, and adopting
the tried-and-true every-other-weekend schedule was a logical conclusion where the parents do
not get along well enough to negotiate the more flexible arrangements to which they stipulated.

9.

Did the court fully address the factors of Idaho Code 32-717?

Foreman cites L C. § 32-717 in her brief, and explains that the statute "identifies the
elements the court must apply when deciding child custody matters!' R. Vol. II, p. 212, LL 2-5.
Foreman misstates the law, because the Supreme Court has held that, "This list of factors is not
exhaustive or mandatory and courts are free to consider other factors that may be relevant."
Nelson v. Nelson, 144 Idaho 710, 715, 170 P.3d 375,380 (2007), (cited in Bartosz v. Jones, 146
Idaho 449, 454, 197 P.3d 310 (Idaho 2008)). In Bartosz, the mother argued that the factors
provided insufficient guidance. The court held that Idaho gives trial courts wide discretion in
making custody determinations, and cited LC. § 32-717, the same statute cited by Foreman, for
the proposition that, "a comt may, before and after judgment, give such direction for the custody,
care, and education of the children... as may seem necessary or proper in the best interests of the
children." Bartosz, at 454. Therefore, the court does not have to issue findings concerning all
the factors listed in the statute; it is enough that the court considered all relevant factors in the
case at hand. The burden is upon the appellant to demonstrate that a relevant factor was not
considered by the court.
The relevant factors were considered by the court. Both parents wished to have the child
in his or her custody. There was no evidence as to the child's wishes. There was no evidence the
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child did not get along with either parent. Foreman admits as much in her brief. R.Vol. IL
p.213. Ll. 10-20. Foreman did not present any testimony other than her own in support of her
allegations. Foreman argues that the court should have found her arguments and testimony more
persuasive. It is not grounds for appeal that the court was not persuaded.
The parents both agreed that the custody order was problematic. The parents both agreed
that the transfers were the greatest source of friction. Foreman argues that Sweet did not pray for
additional parenting time in his response, however, the parties had at this point been litigating
custody for four years, and the cun-ent order had only been in effect for eight months. Sweet
objected to any modification of the cun-ent order in order to avoid another four years of
litigation, not to avoid more parenting time. Although Foreman's time was reduced from 40% to
30%, as the four-year-old has matured into a school-aged boy, the reduction is not hugely
significant, and is a natural consequence of the child's elementary school schedule, as well as a
result of the distance between parents caused by Foreman's choice to move out of the state.
The district court was con-ect to determine that the modified custodial arrangement was
within the magistrate court's discretion and was consistent with applicable legal standards. Also,
the magistrate's legal analysis on the record indicates that the decision was reached through an
exercise of reason, and there was sufficient evidence to support the magistrate court's conclusion.

10.

Should the court award attorney fees to Sweet pursuant to I.C. § 12-121 on appeal?

An award of attorney fees on appeal is appropriate when the appeal is brought or
defended frivolously, or without foundation. Getchel v. Butler. 104 Idaho 719,664 P.2d 783 (Ct.
App. 1983). In this case, Sweet has shown that the magistrate's findings of fact are clearly
erroneous, unsupported by substantial and competent evidence, and present issues of law that
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required the district court to reverse the magistrate's orders on those issues.

Sweet should

prevail on his appeal, and the Court should find that opposition to his appeal is not based in fact
or in law, and that he is entitled to an award of attorney fees on appeal, pursuant to LC. 12-12L
Sweet should also prevail and be awarded attorney fees pursuant to LC. 12-121 against Foreman

on her cross-appeal, where she again asks the reviewing court to second-guess the trial court in
its custody determination.

CONCLUSION

The district court should have found that the magistrate abused its discretion in its
determinations regarding Sweet's guidelines income, which should have been imputed at the

stipulated amount of $25,000.00 a year. Foreman should have been found to be underemployed,
and her guidelines income should have been imputed at $70,000.00. The district court should
have determined that it was clearly erroneous for the magistrate to compensate Foreman for an
increase in mileage because there was none, and it was an abuse of discretion to impose the
mileage requirement because it amounted to a criminal sanction without due process and because
Sweet did not interfere with Foreman's parenting time. Sweet should have been awarded the

attorney fees he requested for litigating the matter of child support as well as the matter of
Foreman's waiver of child support. pursuant to I.C. § 12-12L where Foreman's denial of her
waiver, for five years, was frivolous and without basis; or, Sweet should have been awarded
attorney fees pursuant to LC.§ 12-123, where her request for collection of arrears that Sweet did

not actually owe, was malicious and intended to harm and harass Sweet.
WHEREFORE IT IS PRAYEO that the Court reverse the district court's order affirming
the magistrate court as to the income of the parties, the requirement that Sweet pay half
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Foreman's mileage, and the denial of attorney foes to Sweet as the prevailing party on the issue
of arrears wrongfully alleged against him, where Foreman's position was frivolous and not based
in fact or in law; or in the alternative, the Court should remand the matter back to the magistrate
court for a hearing on the issue of attorney fees pursuant to LC. § 12-123. The Court should
order that Sweet's income be imputed at $25,000.00, and that Forem..an's income be imputed at
$70,000.00.

The Court should affirm the district court's decision regarding custody, and

Foreman should be ordered to pay attorney fees and costs, pursuant to I.C.§ 12-121, in the
present appeaL
DATED tbJs 3rd day of April, 2015

Val Thornton, Attorney for Respondant/Cross-Appellant
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